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Introduction  

Amnesty International is a global movement of more than 8 million people who 
campaign for a world where human rights are accessed and enjoyed by all. Our 
purpose is to protect individuals wherever justice, fairness, truth and freedom are 

denied. Amnesty International conducts extensive research and monitoring of human 
rights abuses around the globe; and carries out awareness-raising and campaigning 
to promote and protect human rights; the fundamental entitlements and freedoms 
that we can, and should, expect in our lives. These rights are enshrined in the 

Universal Declaration of Human Rights, which was adopted by the United Nations 
General Assembly in 1948.  

Amnesty International is independent of any government, political ideology, 
economic interest or religion and represents more than 20,000 Amnesty members 

and a broad activist network including 123 local, youth and student groups in 
Scotland. We have a total UK membership of over 210,000 including over one 
thousand local, youth and student groups. 

Amnesty International’s position on the Human Rights Act 

The UK government is committed to scrapping the Human Rights Act (HRA) and 
replacing it with a British Bill of Rights aimed at ‘curtailing the role of the European 
Court of Human Rights’. This would have damaging and far-reaching repercussions 
for people’s rights in the UK, the UK’s relationship with the European Court of 

Human Rights (ECtHR), the European Union, and the UK’s international reputation. 

Amnesty International believes that the HRA is an excellent example of national 
human rights protection. It is designed to suit and support the UK’s democratic 
system, protecting universal rights while preserving parliamentary sovereignty. 

However, it is rarely championed, often attacked, and much misunderstood. We 
welcome this opportunity to submit to the Scottish Parliament’s European and 
External Relations Committee and its Human Rights Inquiry. 

Current proposals to scrap the Human Rights Act 

The Human Rights Act is a piece of UK legislation which came into force in the UK in 
2000, bringing the rights contained in the European Convention on Human Rights 
(ECHR) into UK law so that individuals could take their cases to domestic courts, 
instead of having to wait for the slow wheels of justice to turn at the overstretched 

European Court of Human Rights. The aim of the Human Rights Act was to make 
rights accessible and enforceable in the UK, and part of the decision making culture. 
Until the Human Rights Act, the Convention had no application in domestic law. 

Whilst human rights are ours by virtue of being human, legislation such as the 

Human Rights Act strengthens legal protections, providing access to these rights; as 
well as providing redress when these rights are violated. 



2 
 

The Act is a carefully structured piece of legislation which does two things: (1) affects 
how our laws are made and interpreted; and (2) affects the actions of those carrying 
out ‘public functions’. All public bodies (such as courts, police, local governments, 

hospitals, publicly funded schools) and other bodies carrying out public functions 
have to comply with the Convention rights. In addition to ensuring that these public 
bodies comply with the Convention, the Human Rights Act has fostered a greater 
awareness and culture more amenable to the protection of human rights. Importantly 

however, where that process fails, individuals have been able to use the Courts (or 
possibility of court action) to get the Act – and their rights - working for them. 

We still do not know the specific detail of the UK Government’s proposals to replace 
the Human Rights Act with a British Bill of Rights. There have been suggestions that 

this would involve withdrawing from the European Convention on Human Rights or in 
some way changing the UK’s relationship with the European Court of Human Rights  
in Strasbourg. There is also a concern that proposals will include restricting 
fundamental rights for certain groups, changing the criteria on which cases can be 

brought and limiting government responsibility to actions taken on UK soil only. 

It is the view of Amnesty International that the UK Government should not repeal the 
Human Rights Act. There is simply no coherent case for the reforms proposed. We 
believe that any repeal and replacement with new legislation on the basis of current 

proposals would represent a dilution of rights, a lowering of human rights standards 
in the UK and a breaking of the concept of universality which is fundamental to 
human rights. We base this concern not only on the policy document released by the 
Conservative Party1 and speeches by prominent government spokespeople but also 

on the toxic rhetoric that surrounds human rights in the UK. The tiny minority of 
controversial cases – such as those involving convicted criminals or alleged terrorists 
– masks the reality of the vast majority of cases of ordinary people who benefit from 
it every day and rely on it to secure justice and protection. These cases have had a 

positive impact for the individuals concerned but also on the policies and processes 
of public bodies.  

The Human Rights Act is an effective piece of legislation which serves an important 
purpose in protecting human rights in the UK. We believe that there is no need to 

change human rights legislation in the UK, unless it be to extend its scope by 
incorporating economic, social and cultural rights into our domestic legal framework.  

It is important to acknowledge that there is an emerging divergence between the UK 
Government and some of the devolved administrations on the issue of human rights. 

It is a concern of Amnesty International that repeal of the HRA will lead to a 
fragmentation of legal frameworks within the UK and a patchwork of legal coverage. 
It is not clear from any proposals seen so far, how the UK Government will ensure 
consistency across the UK. Given the trajectory of some of the devolved 

administrations including the Scottish Government towards further incorporation of 
international human rights obligations2 and their support for retaining the Human 
Rights Act, it seems likely that repeal of the HRA may lead to at least two separate 
and distinct human rights legal frameworks in England and Scotland. 

                                                             
1 Protecting Human Rights in the UK: The Conservatives’ Proposals For Changing Britain’s Human 
Rights Laws https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf 
2 Incorporation of the UN Convention of the Rights of the Child by Scottish Government: 
http://www.gov.scot/Topics/People/Young-People/families/rights 

https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf
http://www.gov.scot/Topics/People/Young-People/families/rights
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A fragmented legal framework will inevitably lead to confusion amongst the public 
and public bodies. Amnesty International will comment in more detail once the 
specific plans are announced and consulted on but all information currently in the 

public domain indicates that repeal of the HRA will be a step backwards. 

Common misunderstandings of the Human Rights Act 

There have been a number of criticisms of the impact of the Human Rights Act, most 
often focusing on cases raised on behalf of prisoners and terrorist suspects. But, 

prisoners (and any other unpopular group in society) are equally entitled to the 
protections offered by law.  The human rights in the European Convention are 
carefully balanced, and many of them have built-in limitations.  For example, the right 
to liberty does not prevent criminals being sent to prison after a fair trial and the right 

to free speech does not allow incitement to violence.  While prisoners have the 
human right to a fair trial and to be treated humanely they do not have a human right 
to have flat screen televisions or pornography, and cannot use human rights law to 
get them.  Many of these reported stories relate to human rights claims which were, 

correctly, denied by the courts, or from misunderstandings of the law by the media. 

The current general proposals from the Conservative Party claim that the Human 
Rights Act grants too much power to the Judiciary to dictate the decisions of 
Parliament, undermining Parliamentary sovereignty. In fact, the Human Rights Act 

does not allow the Judiciary to strike down Acts of the Westminster Parliament, 
precisely in order to preserve parliamentary sovereignty. The courts can either 
interpret legislation so as to make it compatible with human rights, or, if this is not 
possible, they can make a “declaration of incompatibility” which then allows 

Parliament to reconsider the legislation and decide what to do.   

The relationship between UK and ECtHR judges as set out by the HRA is one of 
dialogue not diktat. Section 2 of the HRA states that UK courts must ‘take into 
account’ of ECtHR rulings, not that they are bound by them, and Section 3 sensibly 

ensures that UK courts interpret legislation in line with Convention rights as far as 
possible. This ensures consistency with and respect for Convention rights in UK law. 
If UK courts are encouraged to routinely go against ECtHR rulings then they will not 
be properly applying ECHR rights, and standards would inevitably fall below the 

Convention’s minimum protections more often. Changing section 2 would therefore 
probably result in more cases going to Strasbourg and thus to more rulings directly 
against the UK, which the UK would then have to follow because it has an obligation 
(like all other member states) to abide by ECtHR rulings against it (article 46). That 

means more intervention, not less. 

On rare occasions, when they had good reason, UK courts have decided against 
following ECtHR rulings. Sometimes they interpret Convention rights more 
generously. Sometimes they disagree. The divergent rulings contribute to a positive 

dialogue between the UK courts and the ECtHR, leading to improved standards of 
justice in both3. This shows the dynamic relationship between ECtHR and the UK 
rather than the adversarial way it is often portrayed or claims of “mission creep”. 

                                                             
3 For example, R v Horncastle (and others) 2009: http://ukscblog.com/case-comment-r-v-horncastle-
2009-uksc-14/ 

http://ukscblog.com/case-comment-r-v-horncastle-2009-uksc-14/
http://ukscblog.com/case-comment-r-v-horncastle-2009-uksc-14/


4 
 

There is scope for a ‘margin of appreciation’ in some areas for national 
interpretations of ECHR rights but if member states ignore the common interpretation 
of the Court they have set up to protect universal rights, that would undermine that 

core understanding and render the ECHR less protective everywhere. Section 2 of 
the HRA strikes a sensible balance between the Strasbourg rulings and national 
sovereignty. 

The amount of cases against the UK at the ECtHR are often vastly overestimated. 

As of August 2014 only 1.5% of pending cases at the Court were against the UK. 
Most – some 60% - were against Italy, Ukraine, Russia and Turkey. In 2014 of 1,997 
cases lodged against UK, the ECtHR struck out or declared inadmissible (so no full 
judgment) 1,970 of them. Of the remainder, the UK won 14 and lost 13 of cases 

heard. Were the UK to alter its domestic rights protection in such a way as to provide 
less protection for those under its jurisdiction than in other member states, while 
remaining a member of the ECHR, we can expect that picture to look very different. 
The only way out of this circular approach would be to leave the ECHR altogether, 

which is likely to cause serious difficulties for the UK’s position in and relationship 
with the EU, as well as significantly affect its reputation overseas. Moreover, given 
the existence of the EU Charter of Fundamental Rights, it is difficult to see how such 
a position would work in practice.   

In Scotland, the Scotland Act 1998 provides that the Scottish Parliament cannot 
make legislation which is incompatible with the European Convention on Human 
Rights and any legislation which violates the rights in the Convention is invalid. The 
Scotland Act then references the Convention rights as set out in the HRA. This 

demonstrates how the ECHR and the HRA serve as not only providing a legal 
mechanism for access to justice and remedy but contributes to creating a human 
rights culture where human rights are embedded in our politics, policies and 
practices so that a violation can be foreseen and pre-empted. 

Impact of repeal - Domestic 

The Scotland Act 1998, which established the devolved Scottish Parliament, 
explicitly commits the Scottish Parliament and Government to operate within the 
constraints of the ECHR so that it is unlawful for the Scottish Parliament to pass a 

law or bill that is deemed incompatible with the rights laid out in the European 
Convention. Furthermore, any individual can bring a complaint of a human rights 
violation under the Convention to an ordinary Scottish court.  

Repealing the Human Rights Act along the lines currently appearing likely would 

mean removing and revising articles within the Scotland Act 1998 in which the rights 
outlined in the European Convention on Human Rights are deeply entrenched. 
Further, it would have a knock on effect on many areas of Scots law and policy. 
Such a revision could only feasibly be achieved in consultation with, and with the 

agreement of the Scottish Government and Parliament. It seems likely that the 
Scottish Parliament will refuse legislative consent to such changes. Given that the 
Sewell Convention states that the UK government is expected not to legislate on 
devolved matters without the legislative consent of the Scottish Parliament, this 

would make these reforms in Scotland very difficult and could lead to a human rights 
system with different levels of protection in the two nations.  
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This would cause a fragmentation of access to rights and redress for violations. This 
inequality would be unacceptable and untenable. Furthermore, the Supreme Court in 
London will still be the final court of appeal for Scottish civil cases and it is unlikely 

that this court could work with two differing legal frameworks which claim to be based 
on fundamental human rights. 

Not only would this confusion impact on Scottish courts and the Supreme Court but 
on public authorities of all kind, in particular at a local level. Section 6 of the HRA 

brings human rights into public authority decision making. It requires that public 
authorities respect human rights at all levels of government, including at a local level 
in relation to everyday services. It gives ordinary people a framework for challenge, 
dialogue and compromise with the authorities delivering public functions. 

It has already been identified within Scotland through Scotland’s National Action 
Plan for Human Rights (SNAP)4, that there is patchy implementation of the HRA by 
local authorities and other public bodies. Work is underway to address this gap and 
work with public bodies and organisations providing public services to implement 

human rights based approaches and impact assessments in order to prevent human 
rights abuses in our public services rather than solely rely on legal avenues to 
provide access to justice and remedy after the fact. Human rights based approaches 
play an important role in contributing to a human rights culture in which everyone can 

enjoy their rights and live a life of dignity. There is a concern that a fragmentation of 
human rights regimes across the UK will exacerbate the problem of implementation 
at a local level. 

Impact of repeal – International 

Amnesty recently commissioned an opinion poll5 in the UK which found that only 3% 
of British adults believe that the proposed Bill of Rights should be the UK 
government’s top priority. One of the interesting findings from that research was a 
question we asked about whether people agreed that changing human rights laws in 

the UK would have a negative impact on the UK’s ability to promote human rights 
internationally; while 40% of people in Britain agreed, significantly more people 
agreed with this statement in Scotland at 52%. 

Amnesty International is concerned about the impact that the repeal of the HRA and 

potentially undermining the role of the European Court of Human Rights will have on 
the rest of Europe and internationally. Even now, in the absence of specific 
proposals we are witnessing the negative impact that the toxic debate on human 
rights is having overseas. 

The Council of Europe Commissioner for Human Rights, Nils Muižnieks has argued 
that if the UK does not properly comply with the Strasbourg Court, as it has so far 
failed to do in relation to the judgements on prisoners voting, this would; 

“Send a strong signal to other member states, some of which would probably 

follow the UK’s lead and also claim that compliance with certain judgements is 

                                                             
4 Scotland’s National Action Plan for Human Rights: http://www.scottishhumanrights.com/actionplan 
5 Little appetite for repeal of the Human Rights Act new poll finds: http://www.amnesty.org.uk/press-
releases/little-appetite-repeal-human-rights-act-new-poll-finds 

http://www.scottishhumanrights.com/actionplan
http://www.amnesty.org.uk/press-releases/little-appetite-repeal-human-rights-act-new-poll-finds
http://www.amnesty.org.uk/press-releases/little-appetite-repeal-human-rights-act-new-poll-finds
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not possible, necessary or expedient. That would probably be the beginning of 
the end of the ECHR system.”

6
 

This sentiment has been echoed by others who rely on the Strasbourg Court as their 

only possible avenue for redress. The bereaved families of the Beslan massacre, 
which in 2004 saw 331 people including 179 children killed after a 3 day siege at a 
school seized by Chechen separatists in the Russian Republic of Chechnya, took 
their case to Strasbourg last year. The Russian authorities stood accused of: failing 

to prevent the massacre despite having detailed intelligence warnings; compounding 
the loss of life by the use of indiscriminate weapons such as flame-throwers; and 
failing to conduct an adequate investigation into the events in order to establish 
responsibility. 

Some of the bereaved families were interviewed and spoke eloquently about the 
importance of the Strasbourg Court to their struggle for justice. They raised fears that 
any potential UK withdrawal from the ECHR would be catastrophic for the rule of law 
in Russia as it would be taken as a green light for President Vladimir Putin to flout 

Russia’s human rights commitments. 

One of the court’s applicants who lost two sons and her husband in the massacre 
said: 

“If the UK is to withdraw, it would be an excuse for our government to say “We 

don’t want it either!” Putin would point at the UK straight away. It would be a 
catastrophe. The UK has to understand; we all live in the same world and we 
all have an impact on one another. The UK must not think only of itself, 
because this will lead to other countries completely disregarding the rule of 

law… 

It is hard to overestimate the significance of the European court of human 
rights for the Russian people. It is the only deterrence from this lawlessness. It 
is our only hope.”7 

Even further afield, beyond the scope of the ECHR, this debate in the UK is being 
referenced. Kenyan President Uhuru Kenyatta was facing war crimes in The Hague 
relating to the post-electoral violence which erupted after the 2007 elections leaving 
1,200 dead and 600,000 displaced. He made a speech to the Kenyan Parliament 

strongly asserting Kenya’s sovereignty saying; 

“The push to defend sovereignty is not unique to Kenya or Africa. Very 
recently, the Prime Minister of the United Kingdom committed to reasserting 

                                                             
6 Memorandum: Observations for the Joint Committee on the Draft Voting Eligibility (Prisoners) Bill: 
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage
=2365759&SecMode=1&DocId=2062696&Usage=2 
7 “UK must not think only of itself”: Massacre families urge UK not to leave ECHR – Alice Donald: 
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-
not-to-leave-echr-alice-donald/ (accessed 17/11/15) 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2365759&SecMode=1&DocId=2062696&Usage=2
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2365759&SecMode=1&DocId=2062696&Usage=2
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/
http://ukhumanrightsblog.com/2014/10/24/uk-must-not-think-only-of-itself-massacre-families-urge-uk-not-to-leave-echr-alice-donald/


7 
 

the sovereign primacy of his parliament over the decision of the European 
Human Rights Court. He has even threatened to quit that court.”

8 

The UK is respected internationally for its approach to the rule of law and human 

rights. The Foreign and Commonwealth Office, Scottish Government and many 
British Ambassadors around the world have a strong history of advocating for human 
rights in a range of cases and issues. Interfering with human rights legislation 
domestically could potentially weaken the UK’s and Scotland’s ability to advocate for 

human rights worldwide. 

Amnesty International would encourage the European and External Relations 
Committee of the Scottish Parliament to conclude that the Human Rights Act has 
been beneficial to creating a human rights culture in Scotland, has positively affected 

ordinary people’s lives and that its repeal would likely be detrimental for the public, 
for public services and for the very concept of international human rights law. We are 
happy to provide any further detailed information at the Committee’s request. 

Amnesty International – Scotland Office 

November 2015 

 

                                                             
8 Kenyan President uses Tory human rights plans to defend war crimes charges: 
http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-
war-crimes-charges/ (accessed 17/11/15) 

http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-war-crimes-charges/
http://ukhumanrightsblog.com/2014/10/24/kenyan-president-uses-tory-human-rights-plans-to-defend-war-crimes-charges/

